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'Deatl Men Do Ten- Tal-e‘s:

Connecﬁcut'"s 'Dead Man "s Statute

Introduction

The old say.ng oes “Dead men tell no
lales,” bul when 1t comes o hbgation i
Connecticut, the dewd keop talking. The so-
called dead man’s statute,' C.GUS. § 52172,
creates an exception to the well-known pro-
lubitton against hearsay, First cnacted by the
Connecnicut legislature in 1850, first inter-
preted by the Connecticut Supreme Coutt in
18577 and most recently interpreted by the
Connecticut Appcllate Court i Pender 1
Muatranga in 20000 the stanate permits the
declarattons of the deceased 10 be offered
mto evidence through their legal representa-
tives - Connecticut is believed 10 be the firs
state 1o have enacted such an exception’’

Although Iitigators may find infrequent
the cases i which the statule applies, it is
not so obscure as to warrant no refleciion,
Over the course of a career, counsel will
undoubtedly t:d situations m which knowl-
cdge of the statute would be helpful 1o pros-
ecute or detend a case. Thus, a basic under-
standing of the statute’s three conjunctrve
conditions is advisable, This artiele will dis-
cuss those conditions and the cases inter-
preting thein, as well as provide a brief his-
torical and prachcal background for the
Statule

Historg and Practice

The dead man’s statute, as 1l was first
endgcted m 1850, provided as lollows:

[1]n suits by or against the representa-
tives of deceased persoms, the entrics
and writlen memeranda of the deceased
lelevant to the mauer in ssue. may be
received as evidence: subject n regard
to weight and credit. 1o the rules under
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which the testimony ol parties and other
interested evidence is recelved.

The original statute was passed in
response to i statute cnacted two years ear-
lier that “allowed partics and other persong
interested  in tw be
Although ths earlier statute is now a tunda-
mental part of the low of evidence, shortly

suits withesses.

after it was passed it was recognized to give
“living parties @ very great advantage over
representatives of the dead.™
since the living could testi-
Iy, bul the deceased were
forever silent. The dead
man’s statute ebviated
ihiy mortal advantage®
by permitting  the
deceased the “right 1o
spesk.. from bevond
the grave,™
Over the last 150
yeurs that Connecticut hii-
sators have used the statuie 1o
conjure up the testimony ol
the dead. the legslature has
added to the origmal bones of
the statuie, while the courts
have added the Mesh. The statute,
presently shori-litled Declarations and
Memoranda o Deceased Persons,™ provides
as Tollows:
In actions by or against the representa-
tives of deceased persons, and by or
against the beneticiaries of any Jife or
accident insurance pohey insuring a
person who is deceased al the time of
the tmal. the entrics. memoranda and
declarations of the deceased, relevant to
the matter in issue. may be received as
evidence. In actions by or against the
representatives of deceased persons. n
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Provided
the three conditions of the
statute are met, the deceased
are effectively free to speak

from their graves, and to

do so unfettered by the

earthly indignity
of cross-

examination.

which any trustee or receiver 15 an
adverse party. the testucony of the
deceased, relevant to the matter,
ssuc. glven at his exanunation, upon
the application of such trustee or
receiver, shall be tecetved n evidence @
Under the dead man’s statute, the
deceased’s right 1o speak from the grave is
subject to three well-recognized cond-
tions: Firsl, the deceased
may only speak m
an action by or
apamnst  the
deceased’s
representa-
Ve or msar-
ance henefl-
clary  who (s
acting 1 the inter-
ests of the deceased’s
cstate: second, the medium
{or decilarant) for this communi-
catton from the spirit world must
be the deceased’s representative or
imsurange beneficiary: and third. the
deceased’s esumony must not vielate
another evidennary rule
Provided the three condiwons of the
starute are met, the deceased are effectively
free 1o speak from their graves, and to do so
unfettered by the carthly indignity of cross-
exarmmation  Although the statute does not
actually proscribe cross-examination of the
deceased’™s representative, Cross-CXAMING-
non ol the representative is wholly meffec-
nive (o test the aceuracy and veracity of the
After all, the
deceased™s representative may very well
have no first-hand knowledge of the facts
about

deceased™  starements.

and  cireumstances which  the
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deceased spoke Instead, cross-cxamination

of the representative 18 primartly effective to
test the representative’s knowledpe and
comprehension of the deceased’s slale-
ments,"” and 1w ferret out any bias that the
representative may hold.

The dead mun’s statute is worded broad-
ty. has been wierpreted broadly and. indeed.
the case law fulls to teveal any specter of
lmuation on the type or quahty of the evi-
dence that may be admitted under i1, “The
staiute has no reference at all to the kind off
property to be recovered. or the subject mai-
ter ol the suit, but simply to the relation of
the partics {(or one of them) to the

deceased.”™ Maoreover. the dead man's
statute has 1o temporal lmitation, unlike
the deceased themselves. "Days, weeks,
even years may interveng and the words of
the deceased may be heard. ™™

Virtually any tonm of communication by

the deceased may be entered into evidence
under the statute”™ account books in the
decedenl’s handwriting; * endorsement of
mnterest on a note;'” letters;™ wrilten statc-
ments to counsel:” and the representative
may simply offer the substance of the
deceased’s statements, when he or she can-
not recall the deceased’s exact words.™ The
statute even apphies o non-verbal commu-
nication. In the case of Facey v Markie,”
the statute was held Lo apply to the dece-
dent’s nod of the head while on his
deathbed. [n thar case. the plaintiff unsuc-
cesstully argued that the statute should not
be applied to “monosyllabic responses.
whether by speech or sign, to questions pro-
pounded by another.”™ In rejecting thos pro-
posed himitanon. the court held that “the
statute is broad encugh to include ordinary
modes of communication...”™™ 1t further
held thal any uncertainty as to the represen-
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tative's understanding of the commu-
nication went 10 the weight of the tes-
timony. not 1ts admissibility.™

Actions B\j or
ﬁgainst‘ the
Deceased s Estate

The dead man's statute

protects
the [deceased's] estate for the benefit
of those who represent the deceased
in taking some portion ol his
a representative 13 allowed only in
suits in which representatives sue or
defend m  the
deceased’s estate ¥ For mstunce, inan

mteresl  of  the

action between parhies who both
¢laimed ttle to land under deeds from
the decedent, one of whom was the
decedent’s son, the statue did not apply
becguse the son was prolecting his own
interests and not those of the decedent’s
estate:™ ' The night to bring [the action] and
the mght 10 defend did not result from the
death ol the declarant.”™™

In the most recent case discussing the
siatute. Pender v Matrange' the Supreme
Court detenmincd that the statute did not
apply hecause the action, again, was nol
prosceuted or defended in the imterest of the
decedent™s estate, There. the plaintiifs
brought an injunction action to halt the
delendants” construction of a roadway on
gasements over the planutts’ property.™
Plaintitts conceded that there were case-
ments, but disputed their scope.™ One of the
plaintifis, who had inherited the property
trom her mother, was asked at teial whether
she recalled her late mother telling her the

(Pleuse see nevt page)
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estate.. .. As such. the testimony of
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reasons and purposes for the agreement giv-
ing rise 10 the easements. The defendants
objected to the late mother's declarations
being admitted into evidence, and their
objectton was sustaimed, The appellate court
affinmed the tral court and held that the
proposed testimony did “not fall within the
hounds of the dead man’s statute.”™ The suit
was mstituted to protect the heir’s interest in
the property. not the decedent’s estate.

Represent'aﬁws

of Deceased Persens

“Representatives ol deccased persons”
haz long been held to melude legal represen-
tatives who take some part of a decedent’s
estate, exther as devisces, heirs, distributees,
and purchasers by will. as well as personal
representatives, such as executors and
administrators.” For example. tn an aclion
seckimg the enforcement of a2 constructive
trust and a transier of title, the defendant
who took title to the property as 2 devisee of
her deccased husband was designated a rep-
resentative.™ Likewise, In an action against a
defendant who died pending
suit, the administrator
who  continued  to
defend  the
was deemed the

achon
deceased’s repre-
sentative,”

Despite the

broad mterpretation iy the eyes of the law, it is not

applied to the phrasc

“representatives  of

deceased porsons,” it
does notl encompass pur-
chasers by contract.”™ For
instance., in the case of
@ Bricn v Coburn,’
plamtiff and defendant were

living.

o

the

owncrs of adjoming property conveyed
them by a common grantor, The plaintiff™s
property included a shop and garage on the
rear of (he property. which the granior had
used as a tool shop. The only access to the
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While
the dead man's statute
is intended to restore equality

between the living and the dead

meant to discriminate

against the

shop and garage was over a driveway on the
defendant’s property, but neither the plain-
iff's nor the defendant’s deed made any
mention of an easement. Tn 1993, the defen-
dant sought 1o obstruct the plainufl’s usc of
the driveway. In response, the plainiifT filed a
complaint claiming an easement and seeking
injunctive relief.”

At trial, the plaintill gave testimony—over
the defendant’s objection—that the grantor
had slated (o him that a right-of-way would
be provided for in the defendant’s deed.”' On
appeal, the appellate court held that it was an
error 1o admil the statement because the
plaintiff was only a purchaser by contract and
thus not a representative of the deceased
grantor.™

Other Evidentiary
Rules Still A—Pp!g

While the dead man’s statute is intended
te restore equality between the living and
the dead in the eyes of the law, it is not
meant to discriminate against the living.™
Thus, “every utterance of a deccased person

i5 not automatically admissible

solely because the spealk-

er has dicd.™ The
dead man’s statute
only removes one
level of hearsay, so
that the proflered
testimony must no
violate any other evi-
dentiary rule if it is (o
remain admissible, For exam-
ple, in the case of Brown v Butler,”
the plaintiff, the admmistrator ol the
deccased™s estate, commenced suil o
compel the defendant to transfer her inter-
FLH.
Hanscom.™ At issue was whether a bill of

est in a schooner named ihe
sale tor the interest had properly passed to
the defendant. At wrial, the court received
testimony from the adiministrator that the
decedent had stated that he did not intend to

transfer the mterest in the schooner to the
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defendant. These declarations aitnbuted o
the deceased were not made directly to the
administrator., Insiead, the
deceased had made them 10 a thard party,
who at the ume of trnial was aiso

deceased. On o appeal, the
Supreme Court held that

however.

it was unproper (o admit
the declarations. As the
Court  bluntly  held,

“The dead cannct...be

made w speak through

the dead.™
words, the administra-
tor’s 1estimony contained
improper double hearsay,*
and the dead man’s statute
removes only one level of
hearsay.

In other

Conelusion

The history of the dead man’s statute
rests deep in the early, fundamental eviden-
tiary principles of Connecticutl jurispru-
dence, Unlike its beneficianes, the statute
remains alive, and through mterpretation,
has cmerged with added clanity and contin-
ved vitality, There 18 every indication that,
for the future, the dead man’s statule will
remain a monument to the principle that
death will pot silence the dead. In
Connecucul, dead men do tell tales. u

R. Bradley Morris is an associate at
Pepe & Hazard LLP in Hartford where he
concentrates his practice in the areas of
commercial and personal injury tort liti-
gation. Attorney Morris lectres on the
legal issues affecting emergency response
personnel, such as 911 dispaichers, fire-
Sfighters and ambulance personnel. He is a
mentber of the CBAS Litigation Section.
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1 Contrary 1o 115 [amiliar name. the statute
applies 10 women gs well g3 o men.
2 Puonglas v Chapin, 26 Conn 76, 92 (1857
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comply with the Prudent Investor Act.
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